This supplement is designed to assist you with the more common applicable policies outlined in the Minnesota Sentencing Guidelines and Commentary. This supplement is not representative of the complete or official guidelines language and should not be referenced in official court communications. 


Out-of-State Priors: Criminal History Calculation
An out-of-state offense is used in criminal history based on how it relates to Minnesota law and sentencing policies. Criminal history policies are outlined in the Minnesota Sentencing Guidelines and Commentary, Section 2.B.1 – 2.B.4; a specific policy on out-of-state prior issues will be found in Section 2.B.5.

The Legal Information Institute, housed at Cornell University Law School, provides links on its website to state statute resources across the country: http://www.law.cornell.edu/states/listing.html. In addition, using a search engine such as Google or Yahoo will assist you in finding the particular state’s Legislature or Revisor of Statutes website.  Accessing other states’ statutes is the best way to gain information about an offense in order to equate it to a Minnesota felony.
Keep in mind, there is no special trick to equating an out-of-state offense to a Minnesota offense for criminal history; the out-of-state prior must follow all of the policies in the guidelines to be used in criminal history, just like a prior offense from Minnesota would. 

Out-of-State Juvenile Priors – Minnesota policies found in Section 2.B.4
· Because each state sentences juvenile offenders differently, Minnesota has the following policies outlined in Section 2.B.5:

1. The prior offense should be included in the juvenile section if it meets the criteria outlined in Section 2.B.4 of the Guidelines:
· Over the age of 14 when the prior felony-level offense was committed, and under the age of 25 when the current Minnesota felony was committed.
· The prior must be felonies under “current” Minnesota law. Current is defined as the laws in effect when the current offense occurs.

· Adjudicated delinquent in a juvenile court.

2. The prior can be included in the adult section only if the factfinder determines that it is an offense for which the offender would have been certified to adult court in Minnesota. This means:

· Those prior offenses cannot be used in the juvenile section to assign a point.

· This is because they were adjudicated in adult court rather than in juvenile court, per Section 2.B.4.
· Those priors cannot go in the felony section of criminal history unless:

· The offense would have been given an Extended Jurisdictional Juvenile (EJJ) sentence in Minnesota; or, 

· The juvenile would have been certified as an adult in Minnesota.

TIP SUMMARY: Unless the prior juvenile felony offense directly matches Minnesota’s policies regarding age, type of offense, and adjudication of delinquency, the factfinder will have to make a determination as to whether or not the prior offense will be used in criminal history.

Out-of-State Misd./Gross Misd. Priors – Minnesota policies found in Section 2.B.3
· If the current Minnesota felony has an offense date before August 1, 2010:
Please see the Practitioner’s Supplement, Appendix C, for a list of misdemeanor/gross misdemeanor offenses and their effective dates for use in criminal history, when the current offense is before August 1, 2010.

1. The prior out-of-state misdemeanor or non-traffic gross misdemeanor must:
· Meet the definition of a Minnesota misdemeanor or non-traffic gross misdemeanor.
· Be on the “Misdemeanor and Gross Misdemeanor Offense List” found in the Guidelines that correspond with the current date of offense. 
· This is the list of offenses that are eligible to be used for a unit in criminal history.
· Be within the decay period. 
· Prior offenses remain eligible for use in criminal history when not more than 10 years has elapsed between the conviction date of the prior offense to the sentencing date of the current felony.
TIP SUMMARY: Remember that the date of the current Minnesota felony will govern whether or not prior misdemeanor and gross misdemeanor offenses are assigned a unit in criminal history. Keep in mind that while an offense may appear on the list, its eligibility could be determined by the level of sentence it received.
· If the current Minnesota felony has an offense date on or after August 1, 2010:
Please see the Practitioner’s Supplement, Appendix D, for examples of misdemeanor/gross misdemeanor calculation when the current offense date is on or after August 1, 2010.
1. The prior out-of-state misdemeanor or gross misdemeanor must:
· Meet the definition of a Minnesota non-traffic gross misdemeanor or a targeted misdemeanor.
· All prior offenses that meet the definition of a Minnesota non-traffic gross misdemeanor are eligible to be used. This policy now includes prior DWI gross misdemeanors.
· If the prior offense is a misdemeanor, it must meet the definition of a Minnesota targeted misdemeanor. Those include: DWI, per Minn. Stat. §169A.20; Violate Order for Protection, per Minn. Stat. §518B.01; Assault 5th Degree, per Minn. Stat. §609.224; Domestic Assault per Minn. Stat. §609.2242; Interference with Privacy, per Minn. Stat. §609.746; Restraining Order Violation per Minn. Stat. §609.748; Indecent Exposure per Minn. Stat. §617.23

· Be within the decay period. Prior offenses remain eligible for use in criminal history when not more than 10 years has elapsed between the discharge or expiration date of the prior offense to the current felony offense date. Note: this is a different decay period than the one for offenses committed before 8/1/10 – make sure to use the policy that coincides with the current offense date.
TIP SUMMARY: If the date of offense is on or after 8/1/2010, in addition to all non-traffic gross misdemeanor priors, only targeted misdemeanors will count. Check the list of targeted misdemeanors to make sure the offense is eligible for use in criminal history. Remember to have the date of the current Minnesota felony govern the prior misdemeanor and gross misdemeanor offenses used to assign a unit in criminal history. 

Out-of-State Felony Priors – Minnesota policies found in Section 2.B.1
· The out-of-state prior must meet the following conditions:

1. Eligible offense:
a. The prior offense must be the equivalent of a Minnesota felony. Only Federal offenses will be given 1 point when there is no Minnesota equivalent.
2. Sentence received:
a. The prior offense must have received a pronounced sentence of at least 1 year and 1 day, either stayed or executed. The length of probation does not determine the offense level.
3. Decay period:

a. Offenses remain eligible for use in criminal history when not more than 15 years has elapsed between the expiration date of the prior offense to the current offense date.
When there is limited information on the specifics of the prior offense, provided that a felony level sentence is pronounced, some basic guiding principles can be applied:

1. Theft Offenses:
· The minimum threshold for a Minnesota felony property theft is $500 or $1,000, based on the offense date of the prior. Provided that the theft was more than that amount and a felony level sentence was received, the offender could be assigned ½ point for that prior. This would make it the equivalent of the lowest level felony theft.
2. Drug Offenses: 
· Both the type of drug and the amount sold or possessed are required to equate the prior to a Minnesota drug offense. If only one of those items is available and a felony level sentence is pronounced, the offender could be assigned ½ point for that offense. This would make it the equivalent of a fifth-degree controlled substance offense. 

· NOTE: If the drug is marijuana, an amount is needed to equate the prior to a Minnesota drug offense. This is due to the fact that it must be more than 42.5 grams to be a felony-level amount. 
· If the offense is sale of a narcotic, which is defined as cocaine, heroin, or methamphetamine, but the amount is not available, the offender can be assigned 1.5 points for that offense. This would make it the equivalent of a third-degree controlled substance offense.
· In Minnesota, the definition of “sell” includes the terms delivery, possession with intent, and manufacture.  See Minn. Stat. §152.01, subd.15a.
3. DWI Offenses:

· While most states have a felony DWI law on their books, the out-of-state DWI has to match Minnesota’s definition for the offense to be used as a felony prior: it must be the offender’s fourth offense in 10 years. A majority of states require that the third offense be charged as a felony, so make sure was the fourth in 10 years before giving it 1.5 points.

· Before this offense can be included in the misdemeanor/gross misdemeanor section for a unit, check the policies in place based on the date of the Minnesota felony offense.

TIP SUMMARY: The most important issues to remember with equating out-of-state felony priors is that it must meet both the definition of the offense and have a pronounced minimum sentence of 1 year and 1 day to count in the felony section of criminal history. If the prior offense meets the definition of a Minnesota felony but received a sentence less than 1 year and 1 day, guidelines policies state that it can be used it in the misdemeanor/gross misdemeanor section for 1 unit. If it is a federal offense with no equivalent and received a felony level sentence, give it 1 point in felony history.
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