This supplement is designed to assist you with the more common applicable policies outlined in the Minnesota Sentencing Guidelines and Commentary. This supplement is not representative of the complete or official guidelines language and should not be referenced in official court communications.

Hernandizing Tip Sheet
Minnesota Sentencing Guidelines and Commentary Section 2.B.1 states:

· “The offender is assigned a particular weight for every EJJ conviction and every felony conviction for which a felony sentence was stayed or imposed before the current sentencing or for which a stay of imposition was given before the current sentencing.”

What exactly does this mean?

· While we normally apply this policy to counting prior offenses, this is also the official explanation of “Hernandizing,” the unofficial term for the process of applying criminal history to multiple offenses being sentenced on the same day in front of the same judge. 

· Once an offense is sentenced it is eligible for consideration as criminal history, for “Hernandizing”, on the next offense being sentenced.

Question:
The offender is being sentenced for multiple felony offenses on the same day before the same judge. Can they be “Hernandized?”

Answer:
Two issues must be clarified first:
· Are these multiple offenses involving a felony burglary (Minn. Stat. §609.582), felony kidnapping (Minn. Stat. §609.25), or a felony special meth offense (Minn. Stat. §152.137) in a single course of conduct against a single victim; or
· Is this a single incident of felony offenses against multiple, or different, victims? 
If neither of the special circumstances is applicable proceed with “Hernandizing” on each of the offenses. See the next pages for “Hernandizing” examples.

REMEMBER this basic rule: once a felony offense receives a pronounced sentence (Stay of Execution, Stay of Imposition, or Commit to the Commissioner) it becomes eligible for consideration for criminal history, and its use as a prior is only dependent on whether any of the special circumstances outlined above exist.

EWS Tip: when “Hernandizing” use either the Add New Offense to case number XX link if the counts are part of the same case, or the Add Related Court Case link when multiple case numbers are being sentenced together.
Hernandizing Example: Multiple, Unrelated Offenses
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Hernandizing Example: Exception – Multiple Offenses against a                Single Victim
This type of special circumstance involves special rules regarding “Hernandizing.”

Minnesota Sentencing Guidelines and Commentary Section 2.B.107 states:

If, during the commission of a burglary, kidnapping, or special meth offense, the offender commits an additional offense, multiple sentences can be given, but will not be “Hernandized.”
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It is important to remember that the second offense is a result of the burglary, kidnapping, or meth offense; the second offense should be reflected as sentence #2 on the worksheet.


Hernandizing Exception Example: A Single Incident of Felony Conduct   with Multiple Victims

Minnesota Sentencing Guidelines and Commentary Section 2.B.108 states:

The offender can be sentenced on all felony offenses resulting from a single course of conduct when there are multiple victims, however, only the two offenses at the highest severity level are “Hernandized” as felony history.
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It is important to remember that this is an example of how these offenses could be sentenced.            Regardless of what the felonies are, or what order they occur in, the basic rule is still applicable.
When, during the commission of a burglary, kidnapping, or special meth offense, the offender commits any type of additional felony offense, multiple sentences can be given, but will not be “Hernandized.”


In this example, there is no “Hernandizing” between current offenses; the Burglary 1st degree is not “Hernandized” on the Assault 2nd degree.








The worksheets are completed in offense date order. Once the first offense is sentenced – the theft – it is eligible to be placed in criminal history on the next offense – the assault, and so on.


If the offense dates are the same, the only issue that needs to be considered is “will multiple sentences be pronounced?” If yes, then “Hernandize.” 


In this example, even if these offenses had the same date of offense, we could “Hernandize” because multiple sentences were pronounced and none of the special circumstances exists.








The offender can be sentenced for all felony offenses resulting from a single course of conduct with multiple victims.


Only the two highest offenses from the “earlier” felony offenses will be “Hernandized” onto the “later” felony offenses.


In this example, “Hernandizing” occurs in the following manner:


Count 1 is “Hernandized” onto Count 2


Counts 1 and 2 are “Hernandized” onto Count 3 – these are the highest 2 severity levels.


Counts 2 and 3 are “Hernandized” onto Count 4 – these are still the highest 2 severity levels.


Counts 2 and 3 are “Hernandized” onto Count 5 – these are now the highest 2 severity levels.








On future worksheets these offenses could all be listed if they each received a pronounced sentence. See Sentencing Guidelines and Commentary, Section 2.B for criminal history calculation.





On future worksheets, only the offense at the highest severity level from this course of conduct could be listed. See Sentencing Guidelines and Commentary, Section 2.B.107 for criminal history calculation.


One tip: look at the worksheet from the previous offenses. If the criminal history is the same on both, this rule was applied. However, if the burglary is “Hernandized” onto the other offense, then you will count both on future worksheets. 








On future worksheets, only two offenses at the highest severity level from this course of conduct could be listed. See Sentencing Guidelines and Commentary, Section 2.B.108 for criminal history calculation.


One tip: look at the worksheet from the previous offenses. How many were “Hernandized?” If only two were, this rule was applied. However, if all of them were “Hernandized” onto the other offense, then you will count all of them on future worksheets. 








MSGC Tip Sheet: Hernandizing

Last Updated: August 2011

